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his/her interest as a bona fide pur-
chaser without having violated any
provisions of the mineral leasing laws.

(c) If a party waives his or her rights
under the lease, or if such rights are
suspended by order of the Secretary
pending a decision, rental payments
and time counted against the term of
the lease shall be suspended as of the
first day of the month following the fil-
ing of the waiver or the Secretary’s
suspension until the first day of the
month following the final decision in
the proceeding or the revocation of the
waiver or suspension.

[44 FR 42643, July 19, 1979. Redesignated and
amended at 47 FR 33149, July 30, 1982]

§3471.3-2 Sale of underlying interests.

If, in any proceeding to cancel or for-
feit a lease or any interest therein ac-
quired in violation of any of the provi-
sions of the mineral leasing laws, the
lease or interest therein is cancelled or
forfeited, and if there are valid options
to acquire the lease or an interest
therein that are not subject to can-
cellation, forfeiture, or compulsory dis-
position, this lease or interest therein
shall be sold to the highest responsible
qualified bidder by competitive bid-
ding, in a manner similar to that pro-
vided for in the offering of leases by
competitive bidding, subject to all out-
standing valid interests and options. If
less than the whole interest in the
lease or interest therein is cancelled or
forfeited, the partial interest shall be
sold in the same way. If no satisfactory
offer is obtained as a result of the com-
petitive offering of a whole or partial
interest, it may be sold by other meth-
ods that the authorized officer finds ap-
propriate. However, the terms shall not
be less favorable to the Government
than those of the best competitive bid
received.

[44 FR 42643, July 19, 1979. Redesignated at 47
FR 33149, July 30, 1982]

§3471.4 Future
lands.

interest, acquired

An application to lease lands in
which the United States has a future
interest filed more than 2 years prior
to the date of the vesting in the United
States of the interest in the coal shall
be rejected. Any application for a fu-

§3472.1-2

ture interest lease outstanding at the
time of the vesting in the United
States of the present possessory inter-
est in the coal shall not lapse, but shall
continue to be treated under subpart
3425 of this title. (See 43 CFR 3472.1-
2(g).)

[44 FR 42643, July 19, 1979, as amended at 47
FR 33149, July 30, 1982]

Subpart 3472—Lease Qualification
Requirements

§3472.1 Qualifications.

§3472.1-1 Qualified and

bidders.

A lease may be issued only to (a) citi-
zens of the United States; (b) associa-
tions of citizens organized under the
laws of the United States or of any
state thereof, which are authorized to
hold such interests by the statute
under which they are organized and by
the instrument establishing their asso-
ciation; (c¢c) corporations organized
under the laws of the United States or
of any state thereof, including a com-
pany or corporation operating a com-
mon carrier railroad; and (d) public
bodies, including municipalities.

applicants

[44 FR 42643, July 19, 1979. Redesignated at 44
FR 56340, Oct. 1, 1979]

§38472.1-2 Special
tions.

leasing qualifica-

(a) BEach applicant or bidder for a
lease shall furnish a signed statement
showing that, with the area applied or
bid for, the applicant or bidder’s inter-
ests in leases and lease applications,
held directly or indirectly, do not ex-
ceed in the aggregate the acreage limi-
tation in §3472.1-3 of this title.

(b) A lease shall not be issued to a
minor but may be issued to a legal
guardian or trustee on behalf of a
minor.

(c) Every company or corporation op-
erating a common carrier railroad
shall make a statement that it needs
the coal for which it seeks a lease sole-
ly for its own railroad use; that it oper-
ates main or branch lines in the state
in which the lands involved are lo-
cated; that the aggregate acreage in
the leases and applications in which it

601



§3472.1-2

holds an interest, directly or indi-
rectly, does not exceed 10,240 acres; and
that it does not hold more than one
lease for each 200 miles of its railroad
lines served or to be served from such
coal deposits. This last requirement ex-
cludes spurs or switches, branch lines
built to connect the leased coal with
the railroad, and parts of the railroad
operated mainly by power not produced
by steam.

(d) Aliens may not acquire or hold
any direct or indirect interest in
leases, except that they may own or
control stock in corporations holding
leases if the laws of their country do
not deny similar or like privileges to
citizens of the United States. If any ap-
preciable percentage of stock of a cor-
poration is held by aliens who are citi-
zens of a country denying similar or
like privileges to United States citi-
zens, that corporation’s application or
bid for a lease shall be rejected, and
that corporation’s lease shall be sub-
ject to cancellation.

(e)(1)(A) On or after December 31, 1986,
no lease shall be issued and no existing
lease shall be transferred to any entity
that holds and has held for 10 years any
lease from which the entity is not pro-
ducing the coal in commercial quan-
tities, except as authorized under the
advance royalty or suspension provi-
sions of part 3480 of this chapter, or
paragraph (e) (4), (), or (6) of this sec-
tion.

(ii) An entity seeking to obtain a
working interest in a lease, or approval
of a transfer under subpart 3453 of this
title, shall qualify both on the date of
determination of lessee qualifications
and on the date the lease is issued or
transfer approved.

(iii) Once a lease has been issued to a
qualified entity or transfer approved
for a lease under subpart 3453 of this
title, disqualification at a later date
shall not result in surrender of that
lease, or recision of the approved trans-
fer, except as provided in paragraph
(e)(4) of this section.

(2)(1) Any entity seeking to obtain a
lease or approval of a transfer of a
lease pursuant to 43 CFR Group 3400 of
this title shall certify, in writing, that
the entity is in compliance with the
Act and the requirements of this sub-

43 CFR Ch. Il (10-1-02 Edition)

part. The entity’s self-certification
statement shall include:

(A) A statement that the entity is
qualified to be issued a lease or to have
a transfer approved in accordance with
the presumption of control or the pre-
sumption of noncontrol requirements
at §3400.0-5(rr) of this title, and in ac-
cordance with the producing require-
ments at paragraph (e)(6) of this sec-
tion;

(B) Justification rebutting the pre-
sumption of control requirements at
§3400.0-5(rr) of this title, if the entity’s
instruments of ownership of the voting
securities of another entity or of its
voting securities by another entity are
20 through 50 percent. The authorized
officer, based on the written self-cer-
tification statement and other relevant
information, shall determine whether
the entity has rebutted the presump-
tion of control.

(ii) If a lease is issued, or a transfer
approved under subpart 3453 of this
title, to an entity based upon an im-
proper, written self-certification of
compliance, the authorized officer
shall administratively cancel the lease,
or rescind the approved transfer, after
complying with §3452.2-2 of this title.

(3) The authorized officer may re-
quire an entity holding or seeking to
hold an interest in a lease, to furnish,
at any time, further evidence of com-
pliance with the special leasing quali-
fications of this subpart.

(4)(i) An entity, seeking to qualify for
lease issuance, or transfer approval
under subpart 3453 of this title, shall
not be disqualified under the provisions
of this subpart if it has one of the fol-
lowing actions pending before the au-
thorized officer for any lease that
would otherwise disqualify it under
this subpart:

(A) Request for lease relinquishment;
or

(B) Application for
lease assignment; or

(C) Application for approval of a log-
ical mining unit that the authorized of-
ficer determines would be producing on
its effective date.

(i1) Once a lease has been issued, or
transfer approved, to an entity that
qualifies under paragraph (e)(4)(i) of
this section, an adverse decision by the

arm’s-length
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authorized officer on the pending ac-
tion, or the withdrawal of the pending
action by the applicant, shall result in
termination of the lease or recision of
the transfer approval. Such decision of
the authorized officer shall be effec-
tive, regardless of appeal of that deci-
sion. The possibility of lease termi-
nation shall be included as a special
stipulation in every lease issued to an
entity that qualifies under paragraph
(e)(4) of this section.

(iii) The entity shall not qualify for
lease issuance or transfer under para-
graph (e)(4)(i) of this section during the
pendency of an appeal before the Office
of Hearings and Appeals from an ad-
verse decision by the authorized officer
on any of the actions described in para-
graph (e)(4)(i) of this section.

(iv)(A) Where an entity, qualified
under this section, had an approved
transfer of a lease under subpart 3453 of
this title, the transferor retained a
right-of-first-refusal, and the entity
wishes to relinquish such lease if such
lease would otherwise disqualify the
entity under this subpart, the entity
may file the relinquishment under sub-
part 3452 of this title. However, the en-
tity shall:

(I) Submit sufficient documentation
for the authorized officer to determine
that, in fact, such a right-of-first-re-
fusal exists and prevents approval or
disapproval by the authorized officer of
the pending relinquishment;

(2) Submit with the request for ap-
proval of the relinquishment a state-
ment that action by the authorized of-
ficer on the pending relinquishment be
conditioned on the execution, or lack
thereof, of the assignment under the
right-of-first-refusal, as well as on the
approval or disapproval of the assign-
ment, if executed, under subpart 34563 of
this title;

(3) Submit an application for arm’s-
length lease assignment signed by the
entity as well as proof that it has been
submitted to the transferor that re-
tained the right-of-first-refusal (e.g.,
copy of certified mail delivery); and

(4) Submit the name(s) and ad-
dress(es) of the transferor(s) that re-
tained the right-of-first-refusal.

(B) If the authorized officer deter-
mines, based on the information sup-
plied under paragraph (e)(4)(iv)(A) of

§3472.1-2

this section, that the right-of-first-re-
fusal prevents action on the pending
relinquishment, the authorized officer
will send, via certified mail, return re-
ceipt requested, a request for addi-
tional information to the transferor
that retained the right-of-first-refusal.
The request shall state that the trans-
feror that retained the right-of-first-re-
fusal shall comply with subpart 3453 of
this title within 30 days of receipt. If
the transferor that retained the right-
of-first-refusal does not comply within
the 30-day time frame, the authorized
officer will:

(I) Disapprove the pending assign-
ment and so notify the entity and the
transferor that retained the right-of-
first-refusal; and

(2) Process the request for relinquish-
ment under subpart 3452 of this title.

(C) If the authorized officer deter-
mines, pursuant to the information
submitted under paragraph (e)(4)(iv)(A)
of this section, that the right-of-first-
refusal does not prevent action on the
request for relinquishment, the author-
ized officer will:

(I) Disapprove the pending assign-
ment and so notify the entity and the
transferor that retained the right-of-
first-refusal; and

(2) Process the request for relinquish-
ment under subpart 3452 of this title.

(5) Leases that have been mined out
(i.e., all recoverable reserves have been
exhausted), as determined by the au-
thorized officer, may be held for such
purposes as reclamation without dis-
qualification of the entity under the
provisions of this subpart.

(6)(1) The authorized officer shall de-
termine the date of first production for
the purposes of establishing the begin-
ning of the bracket, if applicable.

(ii) An entity shall not be disquali-
fied under the provisions of this sub-
part if each lease that the entity holds
is:

(A) Producing and
bracket;

(B) Producing and has produced com-
mercial quantities during the bracket.

(C) Producing and has achieved pro-
duction in commercial quantities (an
entity holding such a lease is disquali-
fied under section 2(a)(2)(A) of the Act
from the end of the bracket until pro-
duction in commercial quantities is

is within its
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achieved), for leases which fail to
produce commercial quantities within
the bracket;

(D) Producing, or currently in com-
pliance with the continued operation
requirements of part 3480 of this chap-
ter, for leases that began their first
production of coal—

(I) On or after August 4, 1976; and

(2) After becoming subject to the dili-
gence provisions of part 3480 of this
chapter;

(E) Contained in an approved logical
mining unit that is:

(I) Producing or currently in compli-
ance with the LMU continued oper-
ation requirements or part 3480 of this
chapter; and

(2) In compliance with the logical
mining unit stipulations of approval
under §3487.1(e) and (f) of this chapter;
or

(F) Relieved of a producing obliga-
tion pursuant to paragraph (e) (1), (4),
or (5) of this section.

(f) In order to qualify for a lease on
acquired lands set apart for military
and naval purposes, a governmental en-
tity shall show that it produces elec-
trical energy for sale to the public and
that it is located in the state where the
lands subject to the application or bid
are located.

(g) Any applicant for a lease for lands
in which the United States has a future
interest shall submit documentation
that he or she holds, in fee or by lease,
the present interest in the coal deposit
subject to the application.

[44 FR 42643, July 19, 1979. Redesignated at 44
FR 56340, Oct. 1, 1979, and amended at 47 FR
33150, July 30, 1982; 51 FR 43922, Dec. 5, 1986;
52 FR 416, Jan. 6, 1987; 62 FR 44370, Aug. 20,
1997]

§3472.1-3 Acreage limitations.

(a)(1) No person, association, or cor-
poration, or any subsidiary, affiliate,
or person controlled by or under com-
mon control with such person, associa-
tion, or corporation shall take, hold,
own, or control at one time Federal
coal leases, lease or lease modification
applications, or bids on more than
46,080 acres in any one state and in no
case on more than 100,000 acres in the
United States.

(2) No person, association, or cor-
poration holding, owning, or control-

43 CFR Ch. Il (10-1-02 Edition)

ling leases, lease or lease modification
applications or bids (individually or
through any subsidiary, affiliate, or
person under common control) on more
than 100,000 acres in the United States
on August 4, 1976, shall be required to
relinquish any lease or lease applica-
tion held on that date. However, it
shall not be permitted to hold any ad-
ditional interests in any further leases
or lease applications until such time as
its holdings, ownership, or control of
leases or applications has been reduced
below 100,000 acres within the United
States.

(b)(1) In computing acreage held,
owned or controlled, the accountable
acreage of a party holding, owning or
controlling an undivided interest in a
lease shall be the party’s proportionate
part of the total lease acreage. Any
subsidiary, affiliate or person con-
trolled by or under common control
with any corporation, person or asso-
ciation holding, owning or controlling
a Federal coal lease shall be charged
with lease acreage to the same extent
as such corporation, person or associa-
tion. The accountable acreage of a
party holding, owning or controlling an
interest in a corporation or association
shall be that party’s proportionate part
of the acreage held, owned or con-
trolled by such corporation or associa-
tion. However, no party shall be
charged with its pro rata share of any
acreage held, owned or controlled by
any corporation or association unless
that party is the beneficial owner of
more than 10 percent of the stock or
other instruments of ownership or con-
trol of such corporation or association.

(2) On acquired lands, if the United
States owns only a fractional interest
in the coal resources of the lands in-
volved, only that part of the total acre-
age involved in the lease, proportionate
to the extent of ownership by the
United States of the coal resources,
shall be charged as acreage holdings.
The acreage embraced in a future in-
terest lease is not to be charged as
acreage holdings until the lease for the
future interest takes effect.

[44 FR 42643, July 19, 1979. Redesignated at 44
FR 56340, Oct. 1, 1979, and amended at 47 FR
33150, July 30, 1982]
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